


Introduction
Who should read this guide?

	 	This	guide	is	for	New	York	State	patients	and	for	those	
who	will	make	health	care	decisions	for	patients.	It	
contains	information	about	surrogate	decision-making	
in	hospitals	and	nursing	homes.	It	also	covers	DNR	
orders	in	a	health	care	facility,	or	in	the	community.	
Because	this	guide	is	about	health	care	decision-
making,	the	word	“patient”	is	used	to	refer	to	anyone	
receiving	medical	care.	This	includes	a	nursing	home	
resident.	This	guide	does	not include	the	special	rules	
for	health	care	decisions	made	by	legal	guardians	of	
persons	with	developmental	disabilities.

Can the patient or other decision maker find out about the 
patient’s medical condition and proposed treatment?

	 	Yes.	Patients	or	other	decision	makers	have	a	right	
to	be	fully	informed	by	a	doctor	about	their	medical	
condition	and	the	doctor’s	proposed	treatment.	Patients	
must	give	informed	consent	before	any	non-emergency	
treatment	or	procedure.	Informed	consent	means	that	
after	information	is	given	about	the	benefits	and	risks	
of	treatment	(as	well	as	alternatives	to	the	treatment)	
permission	is	given	to	go	ahead	with	the	treatment.

Adult Patients Who Have the Ability to 
Make Informed Decisions
Do adult patients have a right to make their own health care 
decisions?

	 	Yes.	Adult	patients	have	the	right	to	make	treatment	
decisions	for	themselves	as	long	as	they	have	decision-
making	capacity.

What is “decision-making capacity”?

	 	“Decision-making	capacity”	is	the	ability	to	understand	
and	appreciate	the	nature	and	consequences	of	proposed	
health	care.	This	includes	the	benefits	and	risks	of	(and	
alternatives	to)	proposed	health	care.	It	also	includes	the	
ability	to	reach	an	informed	decision.

What if it’s unclear whether or not a patient has decision-
making capacity? Who decides whether or not the patient 
has capacity?

	 	Health	care	workers	will	assume	patients	have	
decision-making	capacity,	unless	a	court	has	appointed	
a	legal	guardian	to	decide	about	health	care.	A	doctor	
will	examine	the	patient	if	there	is	good	reason	to	
believe	the	patient	lacks	capacity.	A	doctor	must	make	
the	determination	that	a	patient	lacks	the	ability	to	
make	health	care	decisions.	Another	person	will	make	
health	care	decisions	for	the	patient	only	after	the	
patient’s	doctor	makes	this	determination.	

Do family members always make health care decisions 
whenever patients lack decision-making capacity?

	 	No.	Sometimes	patients	have	already	made	a	decision	
about	a	procedure	or	treatment	before	they	lose	the	
ability	to	decide.	For	example,	a	patient	ca decide.				
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	 	Again,	the	hospital	or	nursing	home	staff	can	try	to	
resolve	the	dispute	by	informal	means.	If	that	is	not	
successful,	the	person	who	disagrees	could	request	
help	from	the	ethics	review	committee.	The	person	
challenging	the	decision	maker	can	ask	that	the	ethics	
review	committee	try	to	resolve	the	dispute.	This	person	
could	present	information	and	opinions	to	the	committee.	
The	ethics	review	committee	can	provide	advice	and	
make	a	recommendation,	and	can	provide	assistance	in	
resolving	the	dispute.

Are the recommendations and advice of the ethics review 
committee binding?

	 	No,	the	recommendations	and	advice	of	the	ethics	review	
committee	are	advisory	and	non-binding,	except	for	
three	very	specific	types	of	decisions.	The	ethics	review	
committee	must	agree	with	the	decision	in	the	following	
three	situations:

	 •			A	surrogate	decides	to	withhold	or	withdraw	life-
sustaining	treatment	(other	than	CPR)	from	a	patient	
in	a	nursing	home.	The	patient	is	not	expected	to	die	
within	six	months	and	is	not	permanently	unconscious.	
In	this	situation,	the	ethics	review	committee	must	
agree	to	the	following.	The	patient	has	a	condition	
that	can’t	be	reversed	or	cured.	Also,	the	provision	of	
life-sustaining	treatment	would	involve	such	pain,	
suffering	or	other		ornot	permanently	the		orto




